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INTRODUCTION

To assert that African-American males are adversely or
disproportionately impacted by the American justice system is to
understate the devastating effect that the justice system is having on the
status of African-American males.' Indeed, at each step of the criminal
justice system, from arrest through incarceration and execution, black
males are penalized without conscience, remorse, or constitutional
protection.” Moreover, when African-American males seek legal redress
to vindicate their legal rights within the civil justice system, they also
face unyielding obstacles of bias in pursuing such claims.’

Statistical data unequivocally supports the negative impact of the
criminal justice system’ and other institutional systems on African-
American males.” The data, however, has been cited so frequently that it
is no longer startling to our society. This readily available information
has been dehumanized and trivialized to the point that it is considered just
a fact of life in urban America. Some researchers have characterized
African-American males as "obsolete and dangerous,"® "an endangered

1. "As one 17 year-old African-American put it on his way into court: 'l been
dead since I was 12, so I'm not afraid of dying: I'm just waiting to get kicked into the
grave.'" Jennifer Vogel, Throw Away the Key: Juvenile Offenders Are the Willie Hortons
of the '90s, UTNE READER, July-Aug. 1994, at 56.

2. 1In 1932, the Court stated what was even then becoming a consistent rule
regarding racial classifications and discrimination. Specifically, that race-based discrimination
violated the Fourteenth Amendment. Powell v. Alabama, 287 U.S. 45, 71-72 (1932).
The specific issue in Powell was the right to adequate representation at trial. The facts
involved seven African-American males accused of raping two white teenage girls. There
was evidence indicating that these accusations may have been false. The trial court had
refused to appoint counsel, relying on statements from the local bar that they would do all
they could to help the defendants. What help actually surfaced was woefully inadequate.
Id. at 56-57. Sixty-five years later, sadly, not much has changed, in spite of Powell and
more recent holdings from the Court.

3. See A.B.A. Task FORCE ON MINORITIES & JUSTICE SYS., ACHIEVING JUSTICE IN
A DIVERSE AMERICA 19 (1992) [hereinafter A.B.A. TAsSK FORCE].

4. See generally MICHAEL J. LYNCH & E. BRITT PATTERSON, RACE AND CRIMINAL
JUSTICE (1991) (containing a collection of articles on how racial biases are a part of all
stages of the justice system).

5. See The Plight of African-American Men in Urban America: Hearings Before
the Committee on Banking, Housing, and Urban Affairs, 102d Cong., 1st Sess. 61 (1991)
[hereinafter Hearings on African-American Men] (testimony prepared by Samuel L.
Myers, Jr.) (finding that labor market and criminal justice policies negatively impact
black males).

6. Haki R. MADHUBUTI, BLACK MEN, OBSOLETE, SINGLE, DANGEROUS? passim
(1990).
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1994] DEVASTATING IMPACT 25

species,”” and "broken lives." The most frequently cited data on

African-American males includes:

One in four black men in the United States in the age
group 20-29 is under the control of the criminal justice
system—in prison or jail, on probation or parole.’

African-American males presently represent 48 % of
all individuals arrested for drug violations."

African-American males represent almost 40% of
individuals on death row."

More African-American males are incarcerated than
enrolled in college."

On any given day, African-American males are at
least 8 times more likely to be in prison than white
males."

The devastating impact of the justice system on the status of African-
American males also directly or indirectly affects other institutional
systems and processes. African-American males typically rank at the
bottom of every study or statistical report regarding education, health,
and employment. For example: '

The death rate from homicide . . . for black males
ages 25-34 is almost 5 times as high as for black females
(108 vs. 21.9), 7.4 times as high as for white males (108

7. See Bryan Burwell, Can Black Males Get Off Endangered-Species List?, USA
TopAY, May 1, 1992, at 15A; JEWELLE TAYLOR GIBBS, YOUNG BLACK AND MALE IN
AMERICA: AN ENDANGERED SPECIES (1988); Sylvester Monroe, Brothers, NEWSWEEK,
Mar. 23, 1987, at 55; Thomas A. Parham & Roderick J. McDavis, Black Men, an
Endangered Species: Who's Really Pulling the Trigger?, 66 J. COuNs. & DEv. 24
(1987).

8. " David Whitman et al., A Nation Apart, U.S. NEwWS & WORLD REP., Mar. 17,
1986, at 18. :

9. Marc Mauer, Young Black Men and the Criminal Justice System: A Growing
National Problem (The Sentencing Project, Washington, D.C.), Feb. 1990, at 3.

10. Marc Mauer, Lock' Em Up and Throw Away the Key: African-American Males
and the Criminal Justice System (The Sentencing Project, Washington, D.C.), Feb. 1992,
at 16.

11. NAACP LecaL DErF. & Epuc. Funp, INc., DEATH Row U.S.A. 1 (1994)
[hereinafter DEATH Row U.S.A.]; see also BUREAU OF JUSTICE STATISTICS, U.S. DEP'T
OF JUSTICE, BULLETIN: CAPITAL PUNISHMENT 1990, at 8 (1991).

12. Mauer, supra note 9, at 3.

13. BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, SPECIAL REPORT: THE
PREVALENCE OF IMPRISONMENT 3 (1985).
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26 CAPITAL UNIVERSITY LAW REVIEW [23:23

vs. 13.6), and 24 times as high as . . . for white females
(108 vs. 4.4)."

African-American males have a lower life expectancy
than all other groups.'

African-American males are disproportionately
suspended from school. '

African-American males have the highest dropout
rate in elementary and secondary school, as well as in
college, if they go at all."”

African-American males have the highest level of
unemployment.'®

Even though it is quite evident that there is a correlation between the
plight of African-American males and their treatment by our justice
system, until very recently, there has been very little legal discourse,"
scholarship,” or any concerted response from the legal community to
address these issues. Various state and local organizations,*

14. Hearings on African-American Men, supra note 5, at 8.
15. U.S. Der'T oF HEALTH & HUMAN SERVS., NATIONAL CTR. FOR HEALTH

. STATISTICS, PUB. NO. 91-1104, VITAL STATISTICS OF THE UNITED STATES, 1988: LIFE

TABLES 2 (1991) [hereinafter VITAL STATISTICS].

16. See, e.g., AFRICAN-AMERICAN MALE TAsSK FORCE, MILWAUKEE PUBLIC SCHOOLS,
EDUCATING AFRICAN-AMERICAN MALES: A DREAM DEFERRED at i (1990) (reporting that while
African-American males made up 27.6% of all students in the Milwaukee Public Schools
during the 1989-90 school year, 50% of the students suspended were African-American
males).

17. See NATIONAL RESEARCH COUNCIL, A COMMON DESTINY: BLACKS AND AMERICAN
SocCIETY 332-40 (Gerald D. Jaynes & Robin M. Williams eds., 1989) [hereinafter COMMON
DESTINY].

18. Id. at 308-12 (tracing the unemployment rates of African-American males since
1939).

19. During the Fall of 1992, Capital University Law School offered what is believed
to be the first course taught at a law school entitled "African-American Males and the
Law" which reviewed a number of legal issues facing African-American males. Floyd
Weatherspoon, African-American Males and The Law: Cases and Materials (1992)
(unpublished course materials, on file with author).

20. For what little scholarship does exist, see Sheri L. Johnson, Unconscious
Racism and the Criminal Law, 73 CORNELL L. REv. 1016 (1988) [hereinafter Johnson,
Unconscious Racism}; Sheri L. Johnson, Race and the Decision to Detain a Suspect, 93
YaLE L.J. 214 (1983) [hereinafter Johnson, Decision to Detain}; BLACK MEN (Lawrence
E. Gary ed., 1981) (collection of articles written by social scientists on the status of black
men in a number of institutional systems).

21. See THE GOVERNOR'S COMM'N ON SOCIALLY DISADVANTAGED BLACK MALES,
OHIO'S AFRICAN-AMERICAN MALES: A CALL TO ACTION, VOL. II: EDUCATION, HEALTH,

(continued)
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1994] DEVASTATING IMPACT ' 27

legislatures,” and the federal government,” however, have recently made
a concerted effort to examine the deplorable status of African-American
males.

The Rodney King incident forced most Americans to admit that
African-American males are treated differently by the law enforcement
community.” Nevertheless, this level of awareness has long since
evaporated from the minds of most white Americans. Most Americans
have never heard of, nor remember the Malice Green incident.” But for
African-Americans, especially black males, the realities of the Rodney
King and Malice Green incidents are a part of their life's fabric to be
reckoned with on a daily basis.

The purpose of this article is to provide an overview of the plight of
African-American males in this country and to identify how their status is
directly or indirectly impacted by our justice system. This article will
not attempt to provide a comprehensive analysis of all the issues
identified, nor to provide remedies. In this regard, it is hoped that this
overview will engender further research and scholarship into possible
remedies by others in their respective fields on the various issues raised.

The first part of the article identifies stereotypical biases that exist
concerning African-American males and shows how our justice system
sanctions, perpetuates, and in some cases creates these stereotypes. The
second part of the article focuses on the impact of the criminal justice
system on African-American males. Finally, areas where African-
American males are treated less favorably by other institutional systems
are identified.

EMPLOYMENT, AND CRIMINAL JUSTICE (1990); CENTER FOR DEMOGRAPHIC & CULTURAL
RESEARCH, AUBURN UNIV. AT MONTGOMERY, THE BLACK MALE IN ALABAMA: A
DEMOGRAPHIC PORTRAIT 3, 23 (1988) (finding that black males earn less than white
males, are three times more likely to live below the poverty level than white males,
constitute a majority of the inmates in prison and receive longer sentences than white
males, and have a shorter life expectancy and are more likely to die as a result of
homicide).

22. See, e.g., CALIFORNIA COMM. ON THE STATUS OF AFRICAN-AMERICAN MALES, A
PRELIMINARY REPORT ON THE STATUS OF AFRICAN-AMERICAN MALES IN CALIFORNIA,
OPPORTUNITY OR CHAOS: A GENERATION IN PERIL (1992).

23. See Hearings on African-American Men, supra note 5.

24. Steve Marshall, Poll: Case is Evidence of Racism, USA ToDAY, May 1, 1992,
at 3A.

25. See discussion of Malice Green, infra notes 127-28 and accompanying text.
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28 CAPITAL UNIVERSITY LAW REVIEW [23:23
I. STEREOTYPICAL BIASES AGAINST AFRICAN-AMERICAN MALES

Generally, stereotypical attitudes and feelings from white
Americans and foreigners are that black males are overly aggressive,”
violent,” involved in drugs,? dishonest,” shiftless and lazy,” desirous
of white women,*' lacking in work ethics,” and are often rapists® and

26. Lawrence Bobo & James R. Kloegel, Modern American Prejudice:
Stereotypes, Social Distance, and Perceptions on Discrimination Toward Blacks, .
Hispanics, and Asians 28 (Oct. 7, 1991) (unpublished manuscript, on file with author).

27. See ToM W. SMITH, NATIONAL OPINION RESEARCH CTR., UNIv. OF CHI.,
ETHNIC IMAGES 4-6, 9 (1990) [hereinafter ETHNIC IMAGES]; Sharon Cohen, Black Factory
Workers Face Sagging Economy, Low Wages—and Racism; Rust Belt: African-Americans
Have Trouble Getting Hired, Trouble Overcoming Stereotypes and Trouble Maintaining

" Their Fragile Foothold in the Middle Class, L.A. TIMES, Sept. 13, 1992, at A3 (citing
study of private employers in Los Angeles and Detroit which found that 20% of
employers felt black men were "lazy and violent").

28. Sam V. Meddis, Stereotypes Fuel Cycle of Suspicion, Arrest, USA TODAY, July
23, 1993, at 6A.

29. See Joleen Kirschenman & Kathryn M. Neckerman, "We'd Love to Hire Them,
But...": The Meaning of Race for Employers, in THE URBAN UNDERCLASS 203-31
(Christopher Jencks & Paul E. Peterson eds., 1991).

30. See Stony the Road They Trod: The African American Male, RUNTA: THE
NAT'L URBAN LEAGUE RESEARCH DEP'T FACT SHEET, June 1990, reprinted in Hearings
on African-American Men, supra note 5, at 126 (finding that images of African-American
males as being shiftless and lazy have transcended from "folkloric attitudes” to factors that
employers consider when making employment decisions); Kirschenman and Neckerman,
supra note 29, at 227, 228. A poll by the National Opinion Research Center found that
62% of white Americans perceive blacks as being lazier than whites. ETHNIC IMAGES,
supra note 27, at 9; see also Jean Nye Thornton & David Whiteman, White's View About
Blacks, U.S. NEws & WORLD REP., Nov. 9, 1992, at 41 (finding that modern stereotypes
held by whites about blacks are based upon the most disadvantaged blacks).

31. Lawrence Vogelman, The Big Black Man Syndrome: The Rodney King Trial
and the Use of Racial Stereotypes in the Courtroom, 20 FORDHAM URB. L.J. 571, 573 n.5
(1992-93).

32, Kathryn M. Neckerman & Joleen Kirschenman, Hiring Strategies, Racial Bias,
and Inner-City Works, 38 Soc. ProBS. 43, 44 (1991) (finding that 47.2% of a survey of
Chicago employers felt that inner-city black workers in selected occupations lacked work
ethics).

33. Black males have historically been the victims of false allegations of rape, more
recently on college campuses. See, e.g., Tim Doulin, Blacks Demand Expulsion—April
26 Deadline Set for Woman Who Told of Rape, COLUMBUS DiSPATCH, Apr. 13, 1990, at
C4; Felicity Barringer, False Rape Report Upsetting Campus, N.Y. TIMES, Dec. 12,
1990, at 21 (stating that a George Washington student made a false allegation of rape by a
black male). In both cases, the allegations of a black male raping a white female student
proved to be a hoax; however, the racial stereotype of black males being rapists
overshadowed any presumption of innocence until proven guilty. For a discussion of how
black men are more severely punished for rape than white males because of racism and

(continued)
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1994] DEVASTATING IMPACT 29

criminals.®* Many of these stereotypical biases are characterized on
prime time television® and dramatized on the evening news and press.*
Black males are projected by the media as being violent, shiftless, or
robbers.”” Unfortunately these stereotypes are hardly recent in origin.*®

More recently, other stereotypical attitudes about black males have
revealed that white Americans believe that black males are less intelligent
than other groups,” including black females, and.that black males are

sexism, see Brande Stelling, Note, Public Harm of Private Violence: Rape, Sex
Discrimination and Citizenship, 28 HARv. C.R.-C.L. L. REv. 185 (1993).

34. See, e.g., Florida v. Bostick, 501 U.S. 429, 442 n.1 (1991) (Marshall, J.,
dissenting).

35. Ronald E. Hall, Clowns, Buffoons, and Gladiators: Media Portrayals of the
African-American Male, 1 J. MEN'S STUD. 239, 242-43 (1993) (describing how the media
portrays African-American males); Charles M. Madigan, Racial Stereotyping: An Old,
Virulent Virus, CHI. TRIB., May 13, 1992, at 1C (finding that the media tends to focus on
crime involving black males which perpetuates racial stereotyping).

36. United States v. Clary, 846 F. Supp. 768, 781 n.37 (1994) (citing C. Thomas,
Media Overlooking Black—Success Stories, ST. Louis POST DISPATCH, August 31, 1993,
at 7B).

If you are white, what image comes to mind when you think about
young black males? For many it is that of a criminal. When some
whites see a young black male on the street, they react by clutching
their purses, increasing their walking speed, or telegraphing their
discomfort in other ways. Each night in most major cities, local TV
news flashes pictures of young black males who have committed
criminal acts . . . handcuffed with head down, or shot dead in the
gutter or in body bags, this negative image of young black America is
tragically a part of the nation's consciousness.

Id.; see also Deroy Mundock, Oh My God! It's a Black Man!, CHI. TRIB., Mar. 11,
1993, at 23 (finding that the evening news typically features black males in handcuffs
when being arrested); Charles Summer Stone, Jr., Thucydides' Law of History, or from
Kerner, 1968 to Hacker, 1992, 71 N.C. L. REv. 1711 (1993) (assessing whether the
media's coverage of the African-American community has changed during the past 25
years).

37. See 138 CONG. REC. $4242-43 (daily ed. Mar. 26, 1992) (statement of Sen.
Bradley) (describing how black men were portrayed in the movie "Grand Canyon” as
being violent-and robbers, and how the movie portrayed that whites fear black men).

38. In 1950, a leaflet was distributed in Chicago which stated, among other things,
that "[i}f persuasion and the need to prevent the white race from becoming managerized
by the negro will not unite us, then the aggressions . . . rapes, robberies, knives, guns and
marijuana of the negro, surely will." Beauharnais v. Illinois, 343 U.S. 250, 252 (1951).

39. See, e.g., Rodgers v. Western-Southern Life Ins. Co., 792 F. Supp. 628, 631
(E.D. Wis. 1992) (quoting supervisor who stated, "You black guys are too f...ing dumb
to be insurance agents”); Levin v. Harleston, 770 F. Supp. 902 (1991); ETHNIC IMAGES,

(continued)
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only preoccupied with sex and sports.*” The bottom line is that white
Americans are generally intimidated, fearful, and uncomfortable with
black males,* but still feel superior to black males.” The Supreme Court
condoned and perpetuated many of the present day stereotypical biases
concerning African-American males in the landmark decision Dred Scott
v. Sanford.®® In Dred Scort, the Court described Scott, a black male
slave, and freed slaves as "beings of an inferior order” who were not
intended to be protected by the Declaration of Independence and the
Constitution.* Today, the justice system regrettably reflects these same
sentiments.

II. CRIMINAL JUSTICE SYSTEM
A. Selective Enforcement

Most Americans, black and white, would agree there is an urgent
need to "get tough on crime” in our country, particularly the elimination
of the illegal sale, use, and distribution of illegal drugs. The federal
government has in fact declared a "war on drugs" and has appointed a
drug czar to implement such policies. The "war on drugs," however,
has resulted in a disproportionate number of African-American males
being arrested, sentenced, and incarcerated. The mere fact that African-
American males are being incarcerated for violating drug laws is not the
issue. The concern is that African-American communities are the
primary targets of drug enforcement sweeps, and that African-American
males are the primary individuals targeted for arrest—normally receiving
harsher sentencing for the same or similar offenses committed by whites.
In fact, the "war on drugs" has almost become synonymous with policing

supra note 27, at 9 (finding that the public has a negative image of blacks in several areas,
including their intelligence, and whether they are hardworking or lazy).

40. See Ivory L. Toldson & Alfred B. Pasteur, The Black Male Mystique: At Once
Admired and Feared, An Exposition of What It Means to be Black and Male in America, 1
J. AFR. AM. MALE STUD. 70, 71, 74-75 (1993). .

41. In Florida, an administrative law judge awarded a white female workers'
compensation after developing a "phobia” toward African-Americans, specifically
African-American males. Fuqua Indus. Inc., No. 163-20-6245 (Fla. Dep't Labor &
Employment Security Apr. 26, 1990), aff'd, 576 So.2d 1320 (Fla. Dist. Ct. App. 1991),
appeal dismissed, 983 F.2d 236 (11th Cir. 1992), cert. denied, 501 U.S. 1252 (1991).

42. See ETHNIC IMAGES, supra note 27, at 7-8.

43. 60 U.S. (19 How.) 393 (1856).

44. Id. at 407.
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1994] DEVASTATING IMPACT 31

the African-American community and black males.*® White suburbs are
less likely to be targeted even though the National Institute for Drug
Abuse reported in 1992 that, although minorities represented 38% of all
individuals arrested for a drug violation, they represented only 17% of
individuals using illicit drugs.*® African-American males are also targets
of invidious and systematic discrimination from local law enforcement
authorities when they travel in predominately white communities.*’

Cities have engaged in a practice of stopping and ticketing blacks
who enter the city, particularly black males. In many cases, the
immutable characteristic of being a black male is considered a sufficient
basis for law enforcement officers to have probable cause to stop
African-American male motorists for interrogation. This is not to imply
that drug laws should not be enforced in the African-American
communities; however, African-American communities should not be
disproportionately targeted for enforcement. African-American males
should not be more severely punished for violating the law than whites.

For example, in 1989, Todd Grier, an African-American male,
alleged that he and his two-year old daughter were in his car attempting
to start it with the aid of two white neighbors when they were approached
by police.® Grier got out of the car and was searched at gun point and

45. Sam V. Meddis, Is the Drug War Racist?, U.S.A. TODAY, July 23, 1993, at
Al; Ed Wiley III & Sean Jensen, Black and Latino Males Suffer the Most in the War on
Drugs, Scholar Says, BLACK ISSUES IN HIGHER EDUC., Aug. 12, 1993, at 9.

46. See Wiley & Jensen, supra note 45, at 9; NATIONAL INST. ON DRUG ABUSE,
NATIONAL HOUSEHOLD SURVEY ON DRUG ABUSE: POPULATION ESTIMATES 1991, at 21
(1992); see also U.S. DEP'T OF HEALTH & HUMAN SERV., ADVANCE REpP. No. 6,
PRELIMINARY ESTIMATE FROM THE DRUG ABUSE WARNING NETWORK: JANUARY-JUNE
1993 PRELIMINARY ESTIMATES OF DRUG-RELATED EMERGENCY ROOM EPISODES 37 (1994)
(reporting that whites have a higher number of drug abuse episodes than blacks).

47. George Murphy, an African-American male, made the mistake of traveling to
Reynoldsburg, Ohio, to meet a friend. He was followed by a Reynoldsburg police officer
who pulled him over a short distance from his hotel. After Murphy was arrested and
charged with driving under a suspended license, cocaine was also found in the car.
Felony charges were brought against. him but a jury failed to convict him. Murphy
subsequently brought suit against the city after learning of an internal investigation of
some officers for racial prejudice. The internal investigation discovered that within the
police department there were groups of white police officers that called themselves
members of SNAT ("Special Nigger Arrest Team"). Murphy alleged that the team
engaged in selective enforcement against blacks. After the case was dismissed by a lower
court, the Ohio Supreme Court ordered the lower court to rehear Murphy's case. Murphy
v. City of Reynoldsburg, 604 N.E.2d 138 (Ohio 1992); see also Meddis, supra note 28, at
6A (finding that "suburbs appear to target blacks").

48. Grier v. Galinac, 740 F. Supp. 338 (W.D. Pa. 1990).
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arrested. He was subsequently released after having been mistakenly
identified as an alleged bank robber. Grier brought a civil rights action
against the city, alleging he was detained and threatened because he was
a black person.” The court, however, at the defendant's request,
dismissed most of Grier's allegations.”® The court permitted Grier to
further amend his complaint to clarify the issues.

To illustrate how African-Americans are harassed, ABC's television
program 20/20 placed staff employees in two expensive cars and had
them park in front of a restaurant in a predominantly white neighborhood
at 3:30 a.m.”* The white male employees were placed in one car and the
black male employees were placed in the other car. In moments, police
approached the car with the black males and warned them that "people
would say they look suspicious."”> However, the white males were
passed by more than 15 times by police officers without being
approached or questioned. This scenario is reminiscent of Justice
Marshall's experience as he waited for a train in a small Mississippi town
in the 1940s.” Fifty years later, little has changed. African-American
males were, and remain, singled out for harassment.

In response to a question whether he believed black men are unduly
harassed by police officers, Los Angeles Police Department Chief Willie
Williams stated: "I think that African-American males and other
minority males are more prone to be stopped for small or frivolous
reasons than non-African-American males in not just big cities like Los
Angeles and Philadelphia, but small, suburban and rural and country

49. Id. at 339.

50. Id. at 343.

51. 20/20 (ABC News television broadcast, Nov. 6, 1992).
52. M.

53. In Professor Maclin's article on Justice Marshall, he cites to Justice Marshall
recounting a personal experience of racial harassment:

A white man came up beside me in plain clothes with a great big pistol
on his hip. And he said, "Nigger boy, what are you doing here?"
And I said, "Well, I'm waiting for the train to Shreveport.” And he
said, "There's only one more train that comes through here, and that's
the 4 o'clock, and you'd better be on it because the sun is never going
down on a live nigger in this town.” I wasn't hungry anymore.

Tracy Maclin, Justice Thurgood Marshall: Taking the Fourth Amendment Seriously, 77
CorNELL L. REV. 723, 723 (1992); see also David Margolick, Falsely Accused: In a
Humiliating Arrest, a Black Judge Finds Lessons of Law and Race Relations, N.Y.
TIMES, Jan. 17, 1994, at B11 (discussing African-American male judge falsely accused of
stealing).
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